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Restitution issues in Romania twenty years on
Contributed by Nicoleta Ciocea, associate lawyer with bpv GRIGORESCU
1. Context

The emerging Romanian market economy is more and more consistent and observant of the rules applica-
ble internationally with regard to business relationships, but one peculiar issue is still the marker of this
country’s recent history: acquiring ownership in private real estate property requires a specific standard of
diligence and sometimes it is not possible to completely rule out any risks related to the ownership title.

Starting with the political changes in the Eastern European countries almost two decades ago, the changes
in the legal regime of private property registered a similar evolution in almost all these states, following two
main lines of development: a) creation of the new private property and b) reconstitution of the formerly na-
tionalized private property.1

In this context, specific difficulties in the process of reconstitution of the private property, particularly upon
real estate property, were posed by the fact that that many of the expropriated property no longer existed,
while in other cases there was a need to reconcile the rights of the expropriated persons with the ones of
the persons who meanwhile acquired in good faith ownership rights in the same property. Such difficulties,
when not resolved through determined political decisions, became abiding issues affecting the real estate
business up to the present days.

While in many of the Eastern European countries decisive measures made these conflicting interests sub-
side in the interest of rapidly achieving stability of the legal circuit, in Romania a series of contradictory and
almost every time insufficient regulations were enforced. As a result, the reconstitution of formerly national-
ized property is still an opened issue after all this time and a process that is otherwise considered histori-
cally entitled is nowadays overloading the courts of justice in Romania, is overwhelming the European Court
of Human Rights and ultimately, is conflicting with the interest of a sound and safe real estate practice and
with the business interests of the market players.

2. Romanian legislation regarding restitution of real estate property

The Romanian legislation regarding the restitution of nationalized immovable property determined an incon-
sistent practice as these complex issues involved were addressed in stages, through several regulations, as
was the case of Law no. 112/1995 which was the first of the relevant laws and which regulated the restitu-
tion of immovable provided they were taken over by the State “without title”. These provisions generated an
enormous amount of judicial practice as any refusal by the authorities of the restitution of a property in-kind
was challenged in courts and as the Romanian instances built up an elaborated case law where the nation-
alization of each immovable had to be evaluated, on a case by case basis, in relation to the international
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commitments undertaken by Romania at the time, by constitutional guarantees in force, by particularities of
taking over properties in fact and without any legal prerequisites being observed.

Subsequently, the most important regulation enforced in Romania on the legal regime of the formerly na-
tionalized property is Law no. 10/2001 “regarding the legal regime of immovable abusively taken over within
the period from 6 March 1945 — 22 December 1989” (“Law 10”) and it is aimed at establishing a definitive
situation of the nationalized immovable located inside localities (intra-muros) in addition to the legal regime
of agricultural land and other categories of land already regulated through previous laws. Essentially, oppo-
site to the principle regulated by Law no. 112/1995, Law 10 instituted in its article 2 the presumption that
immovable property taken over by state within the period established by the law was effected “without title”,
abusively, the contrary having to be established solely on the basis of evidence.

The solution proposed by Law 10 is that the “entitled persons” (former owners of the property, former
shareholders of the companies owning the property or heirs of such persons) observe an administrative
procedure of notifying the holding entity of their claim (a public authority or company) to have the immovable
restituted and that they shall receive the respective property in kind free of any encumbrances. However, a
lot of derogatory circumstances are provided for in order to cover the cases of destroyed property, of prop-
erty affected by subsequent public utility works or falling within the assets of the privatized companies. For
cases when the property cannot be restituted in kind, the regulation provides for “equivalent reparatory
measures”, which may be “goods and services” or more commonly a money equivalent compensation
granted from public funds.

According to the law, notifications shall have been filled by the entitled persons within a period of 6 months
from the entering into force of the law (prolonged several times, subsequently) this term being time barred
and shall have been solved by the holding entities within a 60 days term from receiving the notifications by a
decision for restituting the property or offering “equivalent reparatory measures”.

While the solutions proposed appear to be simple, in practice, Law 10 generated issues that are not yet
closed and shall not be any time soon since more than half of the notifications lodged on the basis of the
law with public authorities and companies have not been solved after more than 7 years from the law com-
ing into force. Such situation was brought forward by one of the major flaws of Law 10: no sanction was
regulated to ensure solving of notifications within the 60 days term. In addition, the decisions offering repa-
ratory measures were in most cases challenged in the courts of justice, thus resulting a massive case law in
the Romanian instances and .

Such tendency was encouraged by the numerous flaws encountered in the application of Law 10, particu-
larly by the substantial delays in solving the notifications and by the fact that as of today, no viable system
of granting equivalent reparatory measures was instated.

3. Specific issues in cases of nationalized immovable property currently owned by privatized com-
panies

Regarding the issue of immovable property held by privatized companies, Law 10 provides for the obligation
of the entitled persons to notify the company currently owning the property about their claim to have the
property restituted while providing sufficient proof of their rights. According to article 21, the obligation to
restitute the immovable is mandatory for all state companies and for companies in which the Romanian
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state, a local authority or any other public entity holds the majority of shares. The same is applicable for
companies where the above entities are minority shareholders, but the value of the shares is at least equal
or larger than the value of the immovable property of the respective company.

A completely different solution is upheld in the case of privatized companies. While the general rule en-
forced by Law 10 is the restitution of the immovable property in-kind by the current holders to the entitled
persons, when such current holders are privatized companies, the rule becomes the compensation of the
entitled persons through reparatory measures granted from public funds, such measures being proposed by
the entity in charge with the privatization process (the Authority for State Assets Recovery or AVAS). It is
understood that ratio legis of such provision, contained in article 29 of Law 10 is the protection of the rights
of privatized companies in the interest of economic stability.

The same interest is secured through the correlative provision in article 45 of the rule according to which “all
selling deeds, including the ones concluded within the privatization process, having as object immovable
property falling under the scope of the law, shall be deemed valid provided that the provisions of the appli-
cable laws and regulations in force at the time moment were observed”.

Such provisions are aimed at securing the interest of the privatized companies even at the price of not dis-
tinguishing in respect of the immovable property being taken over with a valid or invalid title by the State.

Furthermore, as often decided by courts of justice when an immovable property taken over by state without
title is an asset of a company fully privatized, all subsequent transfers of ownership are safeguarded. .

As such, when confronted with restitution claims, the sole obligation of the privatized companies shall be to
communicate to AVAS the respective notification, the latter being bound to issue a decision offering equiva-
lent reparatory measures to be born from state funds. Subsequently, as no reduction of the company's as-
sets is at stake, guarantee claims usually filed by privatized companies against AVAS are commonly dis-
missed by courts.

However, it shall be mentioned that judicial practice has established stricter rules for the evaluation of a
privatized company which shall benefit from the favourable rule mentioned above. Thus, the judicial practice
established the following rules in order for a privatized company to qualify for the applicability of article 29:

- The company shall be entirely privatized; In all cases where privatization was performed through
partial sale of shares, article 21 described above shall apply;

- Prior to privatization, the company shall have been established on the basis of the Law no. 15/1990
(through which all former socialists enterprises were transformed into state owned companies) as
such companies only were susceptible of holding among their assets formerly nationalized immov-
able property;

- The respective immovable property shall have been accounted for among the assets of the respec-
tive company throughout the process of turning the socialist enterprise into a state owned company

As stated by the judicial practice, the rule according to which immovable assets owned by privatized com-
panies shall not be restituted in kind is the exception, when related to the general aim of Law 10 whereby all
immovable abusively taken over by the state shall be restituted in kind, in consideration of the fact that
these immovable were taken over without a valid title. As such, the exception shall be applied under strict
observance of these rules.
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To the contrary, in all circumstances where the immovable was acquired in different circumstances (e.g.
companies established after 1990, acquiring ownership of the immovable through tenders organized by
former state companies or through purchases, etc) the courts still follow the rule to order such companies to
restitute the immovable to the entitled persons, free of any encumbrances, in the state current at the date of
notification.

Among the many various cases known in practice and not specifically regulated by the law, the judicial prac-
tice is taking notice recently of the cases where companies are privatized after having received notifications
from entitled persons, subsequently prevailing themselves of the provisions of article 29 on the basis of
which they shall be entitled to refuse restitution in kind and propose reparatory measures to be granted by
the state. It may even be speculated that such option is contemplated and undertaken by the company
management at stake as a strategy of avoiding restitution of immovable assets. Such practice makes obvi-
ous another flaw of the regulation: there is no sanction for actions taken on the purpose of avoiding applica-
tion of the restitution legislation.

All specific issues mentioned above led to the Real Estate divisions in Romanian law firms developing spe-
cific expertise in the field of research of historical titles in immovable properties in order to reduce all risks
regarding later restitution claims to the maximum extent possible.

*kk

bpv GRIGORESCU is a fast-growing Romanian law firm providing high-quality legal advisory services to
local and international clients. bpv GRIGORESCU advises comprehensively in the areas of corporate law,
M&A, competition law, banking and finance, real estate and construction, employment law, public procure-
ment and taxation.

bpv GRIGORESCU is a founding member of bpv LEGAL, an alliance of independent commercial law firms
represented in Brussels, Bucharest, Budapest, Prague and Vienna, which offers cross-border legal advisory
services to clients in Central and Eastern Europe.

“A co-operative approach and hard-working ethic’ mean clients return again and again to this local firm’s
practice". (Chambers and Partners, 2008 edition)

Clients believe the firm’s tax knowledge is “second to none in Romania”. (The Legal 500, 2008 edition)

“The four-partner firm brings its tax expertise into play in the real estate market, offering an unrivalled ca-
pacity for tax-structured transactions”. (The Legal 500, 2008 edition)

“bpv Grigorescu is a young law firm, very professional and fast growing. | like the combination of legal and
tax, which is very important’. (The Legal 500, 2008 edition)

Client feedback was highly positive regarding bpv Grigorescu lawyers’ “excellent understanding of Roma-
nian law, combined with international commercial law,” while another stated: “The team always has the so-
lution.” (Chambers and Partners, 2007 edition)
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“Clients appreciate bpv Grigorescu’s international outlook and network that includes offices in Vienna, Bu-
dapest and Prague.” (Chambers and Partners, 2007 edition)

“bpv Grigorescu, [...] has already secured an impressive collection of international financial clients, due to
its proficiency in leasing and consumer finance.” (The Legal 500, 2007 edition)

“Prominent legal advisers in the tax market include domestic commercial law firm [...] bpv Grigorescu [...].
bpv Grigorescu runs a central and eastern European (CEE) tax practice, and is particularly strong in cross-
border transactions and VAT issues.” (PLC Which Lawyer?, 2007 edition)
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